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In January 2003, the Privacy Commissioner of Canada stated in his report for 2001-2002, to the Parliament, that 1 :
The Government is, quite simply, using September 11 as an excuse for new collections and uses of personal information about all of us Canadians that cannot be justified by the requirements of anti-terrorism and that, indeed, have no place in a free and democratic society… Now I am informing Parliament that there is every appearance that governmental disregard for crucially important privacy rights is moving beyond isolated instances and becoming systematic. This puts a fundamental right of every Canadian profoundly at risk.
It is a trend that urgently needs to be reversed… Map. There is another element of explanation which is not mentioned in official documents: in our collective mind, the persons who are targeted by anti-terrorist measures are essentially foreigners.
« If you have nothing to hide, you have nothing to be afraid of »: this is the McCarthyist argument which is put forward everywhere by those who justify drastic measures taken in the fight against terrorism. According to them, the new measures will provide effective protection for good citizens who respect the laws from all these foreigners 'who hate us'.
The classical rhetoric of the distinction between "them" and "us" is operating here. The deterioration of the rights of foreigners in Canada, as in other western countries,
originates from the idea that, when security is at stake, a foreigner should not necessarily enjoy the same fundamental rights as the citizen.
This breach of the fundamental dignity of the person does not seem to be objected to by a large majority of our population, even if it has devastating consequences for the individuals and their families, as long as these persons are foreigners.
In effect, on purely moral grounds, it is somewhat difficult to reconcile the wave of sympathy created by the Maher Arar affair with the almost total indifference, if not hostility, with which most foreigners are sent back to a potentially similar fate.
What is at stake here is the fate of foreigners who risk their freedom, their security or their life when returned home, or simply the fact that they may be detained or deported on very slim basis. Is also at stake the fate of their families in Canada. Individuals are uprooted, families may be separated, children may be wrenched from the only world they have ever known. Decisions having such consequences should be carefully monitored.
I shall first illustrate the erosion of foreigners' rights, during the last decade and especially as it is related to the current security agenda, and then underline the fact that 4 foreigners are not anymore considered as persons necessarily deserving of justice and dignity. 
THE EROSION OF FOREIGNERS' RIGHTS

Reduction of legal aid
The Canadian refugee determination system is considered one of the best in the world.
Ministers like to say that Canada has "the Cadillac" of the refugee determination systems.
Based on the Canadian Charter of Rights and Freedoms, this system is quasi-judicial and each refugee claimant has the right to a hearing with full interpretation and the right to counsel. However, it has never been deemed important, in Canadian law and policy, to provide sufficient legal aid to help refugees prepare their case. Although the refugee determination system is of federal jurisdiction, legal aid in such matters has been left to the provincial legal aid schemes without insuring some equalization. In Ontario, the average legal aid fee for a refugee determination case is still over CAN$1500. In Quebec, it is CAN$455, which represents three hours of work, if an interpreter is not required. In of a terrorist activity. 7 The normal level of evidence in such matters is that the officer must "believe on reasonable grounds" that a criminal activity will be committed. How low is the threshold of the "suspicion on reasonable grounds"? What is a suspicion based on unreasonable grounds? These questions remain to be answered by Canadian courts 8 .
During Foreign nationals who are the subject of a security certificate are automatically detained.
If the judge determines that the certificate is unreasonable, the certificate is quashed. If, however, the judge decides that it is reasonable, it is considered conclusive proof that the foreign national named in it is inadmissible. This is the case despite the fact that the foreigner has not had access to most of the evidence. However, a procedure providing for a person to be sent back to their country, eventually to persecution or torture, without knowing on what factual basis such an order is issued, seems completely arbitrary.
Solutions to this real dilemma exist and some imagination has to be exercized here. For example, some have suggested that a small number of defence lawyers could be given full security clearance, be obliged to take a special oath of office and be assigned to the defence of foreigners under security certificates. They would thereafter be allowed to see the whole of the evidence against their client -although not to communicate it to their client -and would therefore be in a position to defend their client adequately 12 .
The legitimacy of the whole security certificate system is at stake. By deciding to return asylum seekers to the U.S., Canada reduces by a third the caseload of the Immigration and Refugee Board (IRB). In doing so, however, Canada deprives these persons of a refugee determination system based on the Canadian Charter of Rights and Freedoms that has no equivalent in the U.S. It is common knowledge that the American refugee determination system has been downgraded, especially at the level of the U.S. Board of Immigration Appeals 19 . And the perception is that, regarding certain nationalities, the American system is not fair, which explains why many were seeking protection from Canada.
Aggravated sanctions for human smuggling
It is also predictable that the implementation of such policies is creating a huge market for migrant smugglers to help people cross the border undetected before asking for refugee status inside Canada. This will further degrade the image of asylum seekers, in effect turning them, in the court of public opinion, into the menacing figures of international criminals. Harsher repressive or deterrent measures against them would then be made possible. 
Interception measures beyond State borders
THE FOREIGNER, EVEN AT RISK, IS PERCEIVED AS A SECURITY THREAT
The foreigner is not considered anymore as a person who, as a matter of principle, always deserves justice, and therefore dignity.
Foreigners do not benefit from the immediate sympathy of public opinion. They have no proper political representation. Some say that they are not part of the social compact. being human is a sufficient precondition, whether in international law or in most domestic law frameworks.
In the Canadian Charter of Rights and Freedoms, only sections 3 (right to vote and be elected), 6 (right to enter and remain in the country) and 23 (minority language educational rights) specifically protect citizens. All other rights, including the right to equality and to not be discriminated against on the basis of national origin (Art. 15),
should equally apply to all human beings under the purview of the Charter, and the Supreme Court has said that this means "every person physically present in Canada and by virtue of such presence amenable to Canadian law".
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Article 1 of the Canadian Charter of Rights and Freedoms prescribes a duty to protect rights and freedoms of everyone, except for limitations foreseen by the law, which are reasonable and justified in a free and democratic society. Until now, this test has been submitted to a strict interpretation in order to provide the largest scope of rights possible.
I hope that, despite the pressures exerted upon them by the government and by public opinion, the courts will not alter their position simply because those who are involved in such cases are foreigners. We shall have to wait for the outcome of the courts' decisions on the constitutionality of many of the measures we mentioned, in order to have a better understanding of the situation.
Let us take the examples of the right to equality and the right to a fair trial, remembering that all human rights instruments should be given a generous interpretation in order to afford all persons the maximum protection, just as criminal provisions are, for the same reason, to be interpreted restrictively.
The right to equality before the law has often been interpreted as inapplicable to proceedings relating to foreigners in an irregular situation. 24 The reasoning for such an exemption is that such proceedings do not correspond to anything to which a citizen could be subjected. If an effect-based interpretation is adopted, as favored by the ago, the rights of women fifty years ago, the rights of Aboriginals twenty-five years ago or the rights of gays and lesbians nowadays. In their time, all of these categories were considered outside the circle of citizenship or legality, were deemed legal minors to be dealt with as objects, not respected as subjects of the law.
Courts take time to come to terms with such difficult social issues, but no less time than the whole of society. Courts can be a little ahead of their society and help it understand the complex implications of the rights that citizens have come to recognize as essential to their own dignity, to their own sense of self.
Whether foreigner or citizen, we are all deserving of justice when our fundamental rights are at stake. And, we are all deserving of the same justice, in quite the same way as we have finally admitted that, in the criminal system, the guilty and the innocent have the same right to justice.
We should continue to defend the modern conception of the law according to which the protection of fundamental rights outweighs the Raison d'État, unless it is justified by a national emergency situation.
The protection of Canadian citizens cannot be based on the denial of foreigners' rights.
The same rights are at stake: the violation of a foreigner's rights is a violation of a citizen's rights.
It took us time to understand that the fight against crime could not be legitimately held unless we respected the rights of the accused and we accepted that it was more important not to jail an innocent, than to let a criminal escape punishment.
Likewise, the fight against terrorism is a primary political and social objective of our States and should be conducted with all the necessary means, which include security intelligence, counter-espionage, police operations, arrests, detentions, etc.
Nevertheless, this is not a fight at any cost. The fight against terrorism, in order to be legitimate in the long run, should be subordinated to the protection of the rights of any suspect, including a suspected foreigner. 
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CONCLUSION
In conclusion, I would argue that, today, we should accept that, in the international arena, a State cannot invoke anymore its territorial sovereignty to justify a systemic breach of fundamental human rights, of a foreigner as of a citizen.
It is true that international law does not yet recognize the absolute pre-eminence of fundamental rights upon State sovereignty, whereas this is considered to be an essential feature of domestic law in all democracies governed by the Rule of Law.
It is also true that the events of September 11 th have frightened us to a point that some people may have invoked the opportunity to establish torture certificates 29 , even if the absolute prohibition of torture is one of the most valuable legacies of the generation that lived through the atrocities of the Second World War and the Shoah.
Our current fear should not let us forget that, citizen or foreigner, we all are equally deserving of justice and that the necessary fight against terrorism cannot be made to the detriment of our system of protection of fundamental rights. This system is a common good to us all and an essential attribute of our civilization based, since 1945, on the absolute pre-eminence of human dignity.
